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Then came there two women unto the king to have an 
argument settled, “Please my lord,” one of them began, 
“this woman and I live in the same house, I gave birth to a 
baby while she was with me in the house.  Three days later 
she also had a baby . . . but her baby died during the night . 
. .  Then she got up in the night and took my son from 
beside me while I was asleep. . .”  Then the other woman 
interrupted, “The living child is mine.”  “No,” the first 
woman said, “The dead one is yours and the living one is 
mine.”  And so they argued back and forth before the king. 
 
I Kings 3:16 
 
 

I. INTRODUCTION AND THESIS 
   

There are two primary statutes in the state of Colorado which grandparents and third 
parties may assume visitation, parental rights, and parental responsibilities for minor 
children.  The first is found in the Uniform Dissolution of Marriage Act at C.R.S. §§ 14-
10-123, 14-10-123.3.  The second is only for grandparents and is found under the 
Children’s Code at C.R.S. § 19-1-117, 19-117.5, and 19-1-117.7. 

 
Case law and other legal developments in this area are increasingly commonplace with 
the so-called breakdown of the traditional American family, ever-increasing life spans, 
and the increasing age of the baby boomer generation.1  After times of crisis, such as in 
divorce or children born out of wedlock, grandparents are seemingly taking a more active 
role in the upbringing of their grandchildren’s lives.2 

  
What has followed has been an expansion in the rights of grandparents and third parties 
to place them on equal standing, at least statutorily, with biological parents.  For the legal 
practitioner, this creates a plethora of procedural issues.  The first is whether to proceed 
under the Uniform Dissolution of Marriage Act or under the Children’s Code.  Another 
complex issue is whether an attorney can represent a parent and a grandparent or third 
party concurrently.  This issue presents an ethical mine field for the practitioner. 
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The purpose of this article is to (1) summarize the Constitutional history of parental 
rights, (2) provide a brief history of the development of third parties’ rights to visitation3, 
(3) provide a framework of third party visitation statutes, (4) analyze third party rights in 
Colorado in light of the constitutional history and other state’s third party visitation 
statutes, (5) determine the state of third party rights subsequent the Supreme Court’s 
decision in Troxel v. Granville, and (6) briefly examine the ethical consideration in third 
party representation and alert legal practitioners as to potential ethical perils. 
 
 
II. CONSTITUTIONAL HISTORY OF PARENTAL RIGHTS  
 
Under the common law, grandparents had no legal right to visit their grandchildren.4  
Rather, the grandparent’s rights were merely a derivative of the parents’ rights; 
grandparents could only visit with the parent(s) permission.   
 
Courts were reluctant to order visitation against the parents’ wishes because the United 
States Supreme Court has recognized a Fourteenth Amendment fundamental liberty right 
of parents to rear their children free from state intervention.5  Some view that granting 
grandparent rights against the wishes of the parents as an infringement upon this parental 
autonomy.6  However, parental autonomy is not absolute.  A state may intervene if it is 
shown that the parent’s actions are endanger the child, which constitutes a compelling 
state interest allowing infringement upon the parent’s liberty interest.7 
   
In addition, the notion of the child as an individual with separately defined rights has 
emerged over the past several decades.8  This trend is moving away from the English 
common law view that children were to be regarded as chattels of the family.9   
 
Finally, the “gray lobby,” coalitions of senior citizens and older Americans groups that 
exert influence in the national political arena, have contributed to the present laws.10  
Individual state grandparent visitation statutes began in 1965, and by 1993, all fifty states 
had some form of such a statute.11 
 
Family law, with a few exceptions of sporadic constitutional issues the United States 
Supreme Court has accepted, is governed by State law.  The U.S. Supreme Court first 
acknowledged parental rights in Meyer v. Nebraska, 262 U.S. 390 (1923).  In Meyers, the 
Nebraska law regarding teaching a foreign language to a student before eighth grade was 
challenged.  The U.S. Supreme Court held the law violated the Fourteenth Amendment of 
the Constitution.  The Fourteenth Amendment protects one’s right to liberty which 
includes the right “to marry, establish a home and bring up children . . .”12 The right of a 
parent to instruct their children in a foreign language is a liberty interest protected by the 
Constitution.   
 
The liberty interest in Meyers was reaffirmed three years later in Pierce v. Society of 
Sisters, 268 U.S. 510 (1925).  In Pierce, the Supreme Court held the Oregon Compulsory 
Education Act was an, “unreasonable interference with the liberty interest of parents . . . 
to direct the upbringing and education of children under their control.”13  In essence, the 
Court stated that a parent has the right to direct his/her child’s destiny.14   
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Family autonomy and parental authority was further bolstered by the U.S. Supreme Court 
in Wisconsin v. Yoder, 406 U.S. 205 (1972).  Yoder considered an Amish parent’s 
conviction of violating the Wisconsin Compulsory School Attendance Law mandating 
attendance until the age of sixteen.  The parents found the curriculum of the school 
disagreeable with the religious beliefs of the Old Order Amish.15  The Court stated that 
the “history and culture of Western civilization reflect a strong tradition of parental 
concern for the nurture and upbringing of their children.  This primary role of the parents 
in the upbringing of their children is now established beyond debate as an enduring 
American tradition.”16   
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Each of these three decisions, Meyer, Pierce, and Yoder, required a threshold showing of 
harm before state intervention and intrusion into the family life could be justified.  In 
Pierce, the state’s claim of the “improvement of the opportunities for development of the 
children was not a sufficient justification for the state intrusion caused by mandatory 
public school attendance.”17  In Yoder, the state’s claim of a parens patriae power to 
require a certain level of education of its citizenry, regardless of the wishes of their 
parents, failed when the Court “measured the validity of the use of parens patriae power 
against harm to the child . . . and not in relation to the desirability of providing a benefit 
to the child.”18  Yoder acknowledged the potential for parents to act in a manner not in 
the best interest of their children, but nevertheless held that if the parent’s upbringing of 
the child does not “jeopardize the health or safety of the child, or have a potential for 
significant social burdens,” the state may not interfere.19 
 
 
III. HISTORY OF THE DEVELOPING THIRD PARTY VISITATION 

RIGHTS 
 
Natural parents have a constitutionally protected right to the custody of their minor 
children, albeit that right is not absolute.  In an attempt to preserve the parent-child 
relationship subsequent a marital dissolution, visitation rights developed in response to 
the separate households of the parents’.  In determining both custody and visitation, the 
guidepost for the courts is the best interest of the child.  Generally, visitation will be 
awarded to the non-custodial parent unless it would endanger or jeopardize the minor 
child. 
 
Visitation rights of third party, non-parents, is a relatively new concept in American 
jurisprudence.  Due to the decline of the traditional family, visitation rights of third 
parties, stepparents, cohabiting non-married parents, lesbian mothers, gay fathers, 
grandparents, day-care providers, or foster parents, and people with a biological but not a 
legal relationship to children, has evolved from within the parental rights of custody and 
visitation.  Much has contributed to this development; multiple marriages and divorces, 
the increased bearing of children outside of marriage, long-term cohabitation 
relationships among couples with alternative sexual preferences, geographical separation 
from extended family members, the changing social and economic role of women, and 
new reproductive technologies.  As a result, new concepts in the law have arisen, such as 
“de facto” parentage, “equitable” parentage, “constructive” parentage, parentage “by 
estoppel” and expanded parental rights to persons acting “in loco parentis.”  Courts have 
also faced circumstances where a child actually has more than one mother and one father 
due to new reproductive technology; genetic paternity testing has made multiple mothers 
and fathers possible for a child under traditional biological or legal definitions.20 
 
In 1985, the national survey of family law, published in the Family Law Quarterly, stated 
that the enactment of grandparent visitation rights was a “recent phenomenon.”21  Eight 
years later, every state in the Union adopted statutes providing for either grandparent 
visitation or visitation rights of third parties.22  At common law, parents alone had the 
right to control with whom their children were to be associated.  Today, courts, in 
recognition of the changing definition of “family,” are moving away from the common-
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law rule that natural parents alone have the right to exclusive custody and control of their 
children and in some circumstances, are awarding custody and visitation to third parties, 
“in the best interest of the children.”23  
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IV. FRAMEWORK OF THIRD PARTY VISITATION STATUTES 
 
Although all fifty states have enacted third party visitation statutes, such statutes do not 
guarantee that the third party will have visitation.  Rather the party must prove that such 
visitation would be in the best interest of the child.  The two fundamental differences and 
potential issues in visitation legislation concern: 1) whether there must be a showing of 
harm prior to permitting interference with parental autonomy, and 2) whether this 
consideration is altered when the child is no longer a part of the traditional nuclear 
family.  The latter concern presents itself as a threshold distinction among various non-
parent visitation statutes: e.g. whether there must be an initial showing of disruption to 
the family unit, such as a divorce, death of a parent, or adoption, before the state may 
intrude by granting non-parent visitation rights.  
 
Some state statutes are drafted with an expansive reach, permitting non-parents to attain 
visitation rights even when the child’s family is intact.  There is no prerequisite of family 
disruption and a court may grant visitation rights upon the sole inquiry of the child’s best 
interests.  However, it is these broadly inclusive statutes that the courts are finding 
unconstitutional under both State and the Federal Constitutions.24 
 
Numerous courts have interpreted state statutes to require a showing of harm, a threat of 
harm to the child, or parental unfitness before permitting state interference.  In support, 
these courts cite the line of cases from the United States Supreme Court mentioned 
herein.  For example, in Colorado, the grandparent visitation statute provides for such 
visitation or parenting time rights upon the death of a parent, the divorce of the parents, or 
the placement of the child with a person other than the natural parents.25  In Georgia, the 
grandparent visitation statute provides for visitation rights upon the death of a parent, the 
commencement of any custody case, or the termination of the grandparent’s child’s 
parenting rights.26  In Iowa, however, the statute allows for grandparent visitation rights 
upon the filing of a petition for dissolution of marriage by the child’s parents, the divorce 
of the parents, the death of a parent, the placement of the child in a foster home, a divorce 
followed by the award of custody of the child to the parent who is not the child of the 
grandparent, or the issuance of a final adoption decree to the spouse of the child’s 
custodial parent.27   
 
In contrast, some state statutes have been interpreted to merely require a demonstration 
that third party visitation would be in the best interest of child.  The best interest of the 
child constitutes a compelling state interest.  For example, the Connecticut and Kentucky 
statutes permit the court to grant visitation to any person when doing so is in the best 
interest of the child.  The Florida grandparent visitation statute permits the courts to grant 
visitation whenever a child is living with both married natural parents but where either or 
both parents have used their authority to prohibit a relationship between the child and the 
grandparents.28   
 
 
A. THIRD PARTY RIGHTS PURSUANT TO COLORADO LAW 
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In Colorado, case law has established the need to show the child is endangered in order to 
infringe on the custodial parent’s rights.29  In addition, the best interest of the child 
standard is specifically defined in C.R.S. Section 14-10-124, which provides one 
safeguard against judicial abuse of discretion. 
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1. C.R.S. Section 14-10-123 
 
Grandparents or any third party may obtain standing to seek visitation pursuant to C.R.S. 
§ 14-10-123.30  This statute, unlike C.R.S. § 19-1-117, may be used to petition the court 
for visitation and parental rights and responsibilities.  To obtain standing under the 
statute, the child must not be in the physical care31 of the parent, or the non-parent must 
have had physical care of the child for six months or longer, and the petition must be filed 
within six months of the termination of the non-parent’s physical care of the child.  Of 
course, use of this statute requires the non-parent to give notice to the child’s parent, 
guardian, or person allocated parental responsibilities, who may appear and be heard. 

 
2. C.R.S. Section 19-1-117 
 
C.R.S. Section 19-1-117 provides standing only for grandparents and is limited to 
visitation rights.  This statute may only be invoked when there has been a disruption in 
the child’s family, presumably which would cause a disruption in the grandparent’s 
visitation rights.  Specifically, a grandparent will have standing when there is, or has 
been, a case concerning the allocation of parental responsibilities, which may include a 
dissolution of marriage or legal separation, if the parental responsibilities have been 
allocated to one other than the parent, or the child no longer resides with the parent, or the 
parent, who is the child of the grandparent, has died.  A petitioner only has the right to 
seek visitation pursuant to the statute once every two years.  Again, the grandparent must 
give notice to the person with current parental responsibilities.   
 
After the grandparent establishes standing, the rights are determined based upon the best 
interests of the child as delineated in C.R.S. Section 14-10-124. 
 
However, in Colorado, a grandparent’s standing is terminated when the child is adopted.  
There is a public policy consideration of giving a child a new identity and fresh start 
when adopted by a stranger.32   
 
3. Recent Colorado Case Law 
 
L.L. v. People., 2000 CJ C.A.R. 5349, 99 SC 799 (September 18, 2000) 
 
Petitioner, L.L. was a mother of two children of whom she had intermittent custody since 
1994.  After four year of involvement with the courts and the Department of Health and 
Human Serviced, the court held a hearing on permanent guardianship and found that the 
Petitioner was unable to provide a stable and permanent for the children.  The Court 
transferred custody of the children to DHS with permanent legal guardianship with the  
foster parents whom the children previously resided.  
 
Although the trial court did not articulate the burden of proof, the record suggested that 
the Court used a preponderance of the evidence standard.  Petitioner argued that when a 
parent is deprived of significant parental rights, due process requires a finding governed 
by the clear and convincing standard.  
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Held: while the clear and convincing standard is constitutionally mandated in a 
terminating of parent-child relationship, a preponderance of the evidence is sufficient for 
dependency and neglect proceedings.  Due process rights are not violated when the 
majority of parental rights are terminated or suspended pursuant to findings of fact made 
under a preponderance of the evidence standard.  
 
 
United States of America v. Alahmad, 211 F.3d 538 (10th Cir. May 1, 2000) 
 
Brittny Alahmad was the child of Christy Farrell and Mike Alahmad.  A Colorado State 
court awarded legal custody of the child to Alahmad and granted Farrell and Farrell’s 
mother, Leslie Collins-Pottebaum, liberal visitation rights.  Alahmad took Brittny out of 
the country.  He was then ordered by the court not to take the child from Colorado 
without leave of court.  When Alahmad violated this court order, the Colorado state court 
transferred permanent custody of Brittny to Collins-Pottebaum.  Alahmad was later 
indicted under the International Parental Kidnapping Crime Act.  Held: the District Court 
did not err in finding that Collins-Pottebaum enjoyed visitation rights under the state 
court order.  The Act specifically provides that “parental rights” are rights to the physical 
custody of the child, including “visitation rights.”  Additionally, Alahmad’s equal rights 
claim had no merit in that the state had a rational basis in protecting the shared visitation 
rights of parents and grandparents.  The federal government, in its prosecution of 
Alahmad, was simply aiding the enforcement of a valid state court order.  Thus, the 
district court did not commit judicial error in failing to dismiss Alahmad’s indictment. 
 
 
V. THE WASHINGTON NON-PARENT VISITATION STATUTE; PRELUDE 

TO TROXEL V. GRANVILLE 
 
The issue of non-parent visitation rights was recently addressed by the United States 
Supreme Court in Troxel v. Granville.  (Addressed below)  The Washington Supreme 
Court case, previously named Custody of Smith v. Stillwell, 969 P.2d 21 (Wash. 1998), 
cert. granted sub. Nom. Troxel v. Granville, 120 S.Ct. 11 (1999), examines the 
Washington statutes, §§ 26.10.160(3)33 and former 26.09.24034 to determine whether the 
petitioners had standing and whether the statutes violated the parents’ constitutionally 
protected right to raise their children absent state interference.   
 
The Washington Supreme Court held the statutes violated the constitutionally protected 
interests of the parent’s.  The statutes, as written, permit “any person, at any time, to 
petition for visitation without regard to relationship to the child, without regard to 
changed circumstances, and without regard to harm,”35 provided that it is in the best 
interest of the child.  The Court reasoned that the best interests of the child standard is an 
insufficient justification for overriding parents’ fundamental rights and did not rise to the 
level of a compelling state interest.36  Additionally, the court admonished that the statutes 
created an increased possibility of frivolous visitation claims and disapproved of the lack 
of protections afforded to families.  As such, the Washington Court held the visitation 
statutes as unconstitutional, as they “impermissibly interfere with a parent’s fundamental 
interest in the care, custody and companionship of the child.”37   



 10

 
 
VI. TROXEL V. GRANVILLE AND THE SUBSEQUENT STATE OF THIRD 

PARTY RIGHTS 
 
On June 5, 2000, the U.S. Supreme Court decided Troxel v. Granville, 120 S.Ct. 11 
(1999), in which the parties sought visitation rights pursuant to Washington Rev. Code § 
26.10.160(3), which permits “[a]ny person” to petition for visitation rights “at any time” 
and authorizes the Washington courts to grant such rights whenever visitation would be 
in the child’s best interest.   
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Petitioners, Troxel, requested the right to visit their deceased son’s children.  Respondent, 
Granville, the children’s mother, did not oppose all visitations, but objected to the amount 
of time sought Troxels.  The Washington Superior Court ordered more visitation than 
Granville found acceptable so she appealed.  The Washington Court of Appeals reversed 
and dismissed the Troxel’s petition.  The Washington Supreme Court affirmed the 
reversal for the reasons stated supra.  
 
By a 6-3 vote, the U.S. Supreme Court determined that the Washington Statute, as 
applied to Granville and her family, violated her due process right to make decisions 
concerning the care, custody, and control of her children.  Because the Supreme Court’s 
decision rested on the statute’s sweeping breadth and specific application to Granville, 
the Court did not consider whether the Due Process Clause requires all non-parent 
visitation statutes to necessarily include a showing of harm, or potential harm, to the child 
as a condition precedent to granting third party visitation. 
 
Far from a clear enunciation of the law on the constitutional issues relating to third-party 
visitation, the multiplicity of opinions created by the decision raises more questions than 
it answers.  Six separate decisions were issued by the Justices expressing a variety of 
opinions not only about the constitutional issue presented, but also on whether that issue 
should have been addressed at all.  The primary decision is a plurality, rather than a 
majority, which raised more uncertainty than is revealed by a mere reading of the 
plurality. 
 
Among the questions raised by the plurality holding are: What is the applicable 
constitutional standard in analyzing third-party visitation statutes?  What is the hierarchy, 
if any, among different classes of third parties seeking visitation?  Do grandparents have 
just as much, or just as little, right as any other relative or other third party non-parent to 
visit their children’s children?  Will any general third-party visitation statute withstand 
constitutional scrutiny?  Even the “simply” question of whether a state may 
constitutionally authorize grandparent visitation is not answered by the Supreme Court’s 
decision.  More importantly, under a statute more clearly drawn and less broadly worded, 
such as Colorado’s, could a court constitutionally order grandparent visitation under 
exactly the same circumstances as the Washington trial court in Troxel? 
 
A strict reading of the Troxel opinion indicates that a parent’s right to determine the 
persons with whom a child visits is up to that parent, and the state cannot interfere with 
that right on a mere determination that the child’s best interests would be served by such 
third-party visitation.  A closer reading, however, indicates that the decision reaches little 
further than invalidating one state statute which granted exceedingly broad powers to the 
courts in an area of protected fundamental interests, under the specific facts as presented 
in Troxel.  The boundaries of the legislatures will have to wait for another case to clear 
the quagmire. 
 
 
A. STATE OF COLORADO THIRD PARTY RIGHTS AFTER TROXEL 
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The Colorado statutes have yet to be challenged under the Due Process Clause since the 
Troxel decision was rendered.  However, unlike the Washington statutes, the Colorado 
statutes have requirements for standing, i.e. physical custody with a non-parent and/or a 
previous action regarding parental responsibilities, which arguably imply a necessary 
element of harm or potential harm to the child. 
 
There is a recent Colorado case in which a mother appealed an order granting custody of 
her daughter to the grandparents.  See In re the Custody of A.D.C., 969 P.2d 708 
(Colo.App. 1998).  In A.D.C., the grandparents obtained standing pursuant to C.R.S. § 
14-10-123.  Prior to the commencement of the action, the mother had voluntarily placed 
the child in the physical custody of the grandparents for approximately four months; the 
grandparents had physical custody of the child at the time the petition was filed.  The 
Court held that the only standard after the grandparents’ standing was established, was the 
best interests of the child.38  Interestingly, the Court specifically denounced the parental 
preference doctrine as applied to the domestic relations code. 
 
In Colorado, choosing a statute to obtain standing in grandparent/third-party rights cases 
can be done by a simple application of the facts to the statutory criteria.  The domestic 
relations statute requires a more specific set of factual circumstance, but it can enable a 
petitioner to obtain a full range of parental rights.  The statute under the Children’s Code 
is only for grandparents, and it can only achieve a visitation order.   
 
 
B. OTHER JURISDICTIONS 
 
Brice V. Brice, 133 Md.App. 302, 754 A.2D 1132 (2000): The Maryland Court of 
Appeals held the Maryland grandparent visitation statue unconstitutional as applied, but 
not facially unconstitutional.  There, the biological mother allowed less contact than the 
grandparents desired.  There was no allegation by the grandparents of mother’s unfitness. 
 
Gestl v. Fredrick, 133 Md.App. 216, 754 A.2d 1087 (2000): The same week as Brice, 
supra, was decided, another division of the Maryland Court of Appeals considered 
whether the UCCJA permitted a same-sex partner of the biological mother to petition for 
custody and visitation in an interstate dispute.  The Court concluded that Maryland’s laws 
which permit one acting as a parent the opportunity to prove that “exceptional 
circumstances” warrant an award of custody to a non-biological parent, even if the child 
was still in the custody of the biological parent, was constitutional under the Troxel 
holding.  However the Court cautioned that extra care must be taken in considering the 
“exceptional circumstances” in a manner that protects the fundamental interest of a parent 
to make custody decisions. 
 
In re G.P.C., 2000 WL 1140260 (Mo.App. E.D. 2000): The Missouri court of Appeals 
held the Missouri grandparent visitation statue facially constitutional and as applied.  In 
Missouri, a grandparent can not petition for custody unless they have been 
“unreasonably” denied visitation for a period of 90 days.  The petitioning party must 
prove that the visitation is in the child’s best interest.  In this case, the parents, who were 
still married, objected to the grandparent’s visitation.  The Court awarded two hours of 
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supervised visitation every three months.  The Court concluded that the visitation 
awarded was a miniscule intrusion into the parent’s lives. 
 
Rubano v. Dicenzo, 2000 WL 1459789 (R.I. 2000): The Rhode Island Supreme court 
concluded that a biological mother does not have an absolute right to prevent all third 
parties from acquiring parental rights.  An unrelated caregiver can develop a parent-like 
relationship that could be significant to warrant a legal recognition of parental rights and 
responsibilities.  In this case, a same-sex couple became parents but separated four years 
later.  The biological mother refused to allow her partner visitation. 
 
In re Richardson,  2000 WL 869450 (Va. Cir. Ct. 2000): Here, former foster parents 
sough visitation pursuant to the Virginia statue which allowed persons with a legitimate 
interest to petition for visitation.  The Court determined there must be a showing of harm 
to the child without such requested visitation.  Such requirement of harm saved the statue 
from constitutional attack.  The Court determined that even if the visitation would be in 
the best interest of the child, the Court could not abridge the father’s fundamental rights 
to parent his child and determine non-parental visitation. 
 
 
VII. ETHICAL DISCUSSION 
 
The predominant question presented by the grandparent and non-parents visitation 
statutes is whether an ethically prudent attorney is able to represent a grandparent or a 
third party as well as a parent.   
 
Colorado Rules of Professional Conduct, Rule 1.7, pertains to conflicts of interests.39  Of 
course, an attorney cannot represent two clients who have a direct and present conflict of 
interest.  However, this Rule provides that a lawyer may represent two parties who may 
have a potential conflict of interest so long as the lawyer reasonably believes the 
representation will not adversely affect either client and the clients consent after 
consultation.  The consultation must specifically include an explanation of the advantages 
and risks involved in the attorney’s dual representation. 
 
This raises the question of the likelihood that a conflict will arise in the future, and if it 
does, whether the adverse effect of the dual representation would affect the lawyer’s 
professional judgment.  If the risk of an adverse effect is minimal, dual representation is 
proper.  Common representation is permissible where the clients are generally aligned in 
interest although there is some difference of interest among them.40 
 
One precaution is that a lawyer’s advice might tend to favor the parent rather than the 
grandparent/third-party.  This may be good advice, but not for both clients.  Despite the 
trend against the parental preference doctrine, there is a possibility for discretionary use 
of this doctrine in applying the best interest standard.  Colorado case law raises concerns 
that any voluntary relinquishment of parental rights by the natural parent can further rebut 
the parental preference doctrine, leaving the only consideration to be the best interest of 
the child. 
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A big area of potential conflict between the grandparent and parent in Colorado is that the 
grandparent’s right to standing automatically terminates upon completion of an adoption, 
regardless of whether adoption is by strangers or by a natural relative.41  There have even 
been cases where adoptions by paternal grandparents have totally cut off the rights of the 
maternal grandparents.42  However, the grandparent’s rights are not automatically 
divested by adoption by the natural parent’s new spouse.43  
 
In one Colorado case, a father could not collect all his attorney fees, because the court 
found that his attorney fees were shared with the grandparent, whose interests appeared to 
be identical.44  Dual representation may complicate attorney’s fee awards and may 
strengthen an opponent’s argument against paying attorney fees. 
 
In another Colorado case, the court limited contact with the grandparent finding that same 
would be in the best interest of the child.45  After this ruling, the grandparent and the 
parent were immediately in conflict, even if both agreed that grandparent visits would be 
in the best interest of the child.  In that case, the parent would necessarily jeopardize his 
own rights by supporting the grandparent after the Court finding that the grandparent’s 
interests were diverse to the child’s. 
 
Further, the practitioner representing both the grandparent and parent would know if one 
or the other was financially vulnerable.  The risk that the parent would be financially 
vulnerable would especially be present when the parent must defend against a 
grandparent after the death of a spouse of a divorce.46  The attorney would be prohibited 
from using this to one or the other party’s advantage. 
 
C.R.C.P. Rule 1.8(f) presents another area of consideration for the practitioner when a 
grandparent or other interested third party pays the bill for the parent-client.47  The Rule 
provides that a lawyer may not accept compensation from a third party unless the client 
consents and there is no interference with the lawyer’s judgment.  Therefore, it is 
essential to clarify who the client is before accepting a third-party payment arrangement. 
 
Finally, the practitioner knows that an attorney must balance advocacy against the best 
interests of the child as the attorney has an indirect fiduciary duty to the child.  There is 
evidence that subjecting the child to the tension and rigors of litigation is not in the 
child’s best interests, since litigation places the child into an environment of hostile and 
conflicting authority figures, which can have detrimental consequences upon the child.48 
 
Further disruption may occur to the family because courts usually enforce visitation 
orders through their powers of contempt.  If the parents refuse to obey the order, the 
ultimate penalty for such parents may be incarceration until they comply.  On the other 
hand, parents may dispute between themselves about obeying the visitation order.  Such 
parental disputes are disruptive to family life and are ultimately unhealthy for the child. 
 
Typically, a visitation order cannot be modified without court approval.  The intact 
family’s normal activities, such as moving from one place to another or disciplining the 
child, may be subject to court approval if they interfere with grandparent visitation.  
Modification usually means litigation even if it were at the parents’ instigation.  
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Litigation is costly and is disruptive to the family.  Thus, the inherent problems of court-
ordered visitation may be so onerous that the benefit of grandparent visitation, even when 
intended to remedy a harm that has been identified by the court, may be canceled out by 
its overall disruptive impact on the intact family.  It is likely that a child is far better off to 
live in an intact family than to have the intact family break up because of grandparent 
visitation issues.49 
 
The attorney should balance advocacy against the interests of other family members as 
well to promote the client’s long-term interests and be more than a hired gun.  Potential 
ethical pitfalls for the legal practitioner abound.  However, it may be beneficial to the 
families involved to accept the risk of a potential conflict, so long as the appropriate 
safeguards are put into place, and the necessary steps are taken when, and if, a direct 
conflict does arise. 
 

 
VIII. SOME CONSIDERATIONS IN REPRESENTING THIRD PARTIES50  

 
1. Develop the facts and know the law. 
 
Most of the cases where the rights of non-traditional parents have been recognized have 
succeeded because of a careful analysis and preparation of the facts establishing the 
conduct of the parties and their relationships to the child.  
 
2. Seek the help of an expert. 
 
Evidence on psychological parenting can be developed with the help of an expert who can 
test, examine and report on attachment, bonding and other significant emotional and 
relationship factors of both parents, third parties, and the child.  If the client is a lesbian or 
gay partner, the expert can research and testify to the development of children in families 
with a gay or lesbian parent.  A “Brandeis Brief” approach using this expert information 
will help to address myths about homosexual parents and the fears often associated with 
rearing a child in a homosexual household. 
 
3. Attempt alternative dispute resolution. 
 
It may often be better to settle than to litigate third party visitation cases.  Development of 
the facts and use of an expert can assist in the settlement endeavor.  In a non-adversarial 
setting, it is more likely that the best interests of the child will become the focus rather 
than the adversarial claims to parental rights.  Expert knowledge can assist in informing 
both the client and the opposing party by addressing not only the harm to the child in 
cutting off a person with a significant relationship, but also the harm of battling over the 
issue in court. 
 
4. Brief the issue. 
 
If the case is tried, be sure to brief the key legal issues, not forgetting to address standing, 
so that the trial court is aware of the law developing around the country and how the 
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particular state’s law fits in with that national scheme.  Many trial judges are unaware of 
the legal developments in this area and have not read cases where non-traditional parents 
have been given either custody or visitation.  Be sure to contact the relevant support or 
political action groups, who may be willing to assist in the briefing, intervene at the trial 
level or on appeal, provide copies of unpublished decisions, or even discuss strategy.51 
 
 
IX. CONCLUSION 
 
While the United States Supreme Court’s decision in Troxel v. Granville maybe helpful 
in securing parental rights, it stops short of addressing instrumental questions within the 
area of third party visitation.  The plurality’s concern with the lack of special weight 
afforded to parents’ determinations as to the child’s best interest may strengthen support 
for parents’ decisions in the raising of their children.  Additionally, the plurality keenly 
recognized the petty disagreements that may arise in the future between parents, third 
parties, and the courts, as to what is “better” for a child.   
 
The plurality’s failure to address whether a showing of harm is required under the Due 
Process Clause provides little instruction to state legislatures and courts.  Furthermore, by 
leaving the determination of whether a visitation order unconstitutionally infringes upon 
parental rights to case-by-case analysis, the doors are wide open to great variations on 
third party visitation as well as room to argue abuse of discretion by the trial courts. 
 
 

Then the King said, “Alright, bring me a sword.”  So a 
sword was brought to the king then he said, “Cut the living 
child in two and give half to each of these women.”  Then 
the woman who really was the mother of the living child 
who loved him very much cried out, “O no my lord, give 
her the child, please do not kill him.”  But the other woman 
said, “The child will be neither yours or mine, divide him 
between us.”  Then the king said, “Do not kill him, but give 
the baby to the woman who wants him to live for she is his 
mother.”  Word of the king’s decision spread quickly 
through all of Israel and the people were awed as they 
realized the great wisdom . . . to render a decision with 
justice. 
 
I Kings 3:24 
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