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I. INTRODUCTION

Until the middle of the 19" century, western law viewed children in much the same manner as
property. The decisions of parents in the management, care, and rearing of children were
virtually unassailable. In the academic legal world, this principle is most often called the
“Parental Preference Doctrine”. Over the past 150 years, a competing viewpoint of government’s
role in the protection of children has emerged. This doctrine, called the “Best Interests
Standard”, derives its underpinning in the Parens Patriaeloctrine, which sees the government as
a protector of children. The Best Interests Standard emerges as a rationale for the courts to
intrude when the needs of the child compel state action.

Whenever a third party seeks involvement in the care of children, the competition between these
two doctrines comes into clear focus. The Parental Preference Doctrine militates against the third
party obtaining judicial rights of access or authority over the child; the Best Interests Standard is
the ally of the third party.

With grandparent rights cases in particular, the competing doctrines prove challenging and the
emotional stakes are invariably at their highest. The grandparents, who at one time were cloaked
with the Parental Preference Doctrine in the rearing of their own children, seek to challenge their
adult children’s exercise of that same authority with respect to their children.

With the changing face of today’s family, petitions by non-parents for child visitation rights are
becoming routine. Specifically, grandparents, stepparents, same-sex partners, legal guardians,
and adoptive parents have all sought visitation rights. Historically, federal case law has deferred
to parents’ wishes regarding visitation by non-parents with their children. Courts find a liberty
interest within the Due Process Clause of the Fourteenth Amendment to protect a parent’s
fundamental right in the care, custody and control of their children. Colorado courts and
Colorado statutes, while recognizing the importance of parents’ decisions, have grounded
visitation rights on whether it would be in the best interests of the child.

II. HISTORY OF THE CASE LAW

Historically, Supreme Court case law has relied on the fundamental liberty interests of parents to
dictate the care, custody and control of their children in situations involving education, medicine,
child labor and termination of parental rights. Below are several examples of the Court’s
dependence on this fundamental right of parents:

¢ Meyer v. Nebraska, 262 U.S. 390, 399, 401 (1923): The “liberty” protected by the Due
Process Clause includes the right of parents to “establish a home and bring up children”
and “to control the education of their own.”

¢ Pierce v. Society of Sisters, 268 U.S. 510, 534-535 (1925): A law requiring parents send
their children (age 8-16) to public school interferes with the liberty of parents and
guardians to direct the upbringing and education of children under their control.




* Prince v. Massachusetts, 321 U.S. 158 (1944): A state may exercise its parenspatriae
authority to guard children against imminent physical harm, here distributing religious
literature in violation of a local law.

¢ Stanley v. Illinois, 405 U.S. 645 (1972): The Due Process Clause of the Fourteenth
Amendment entitles an unwed father to a hearing to determine his fitness as a parent
prior to the termination of custody of his children; treating unwed fathers differently from
married fathers constitutes an equal protection violation.

*  Wisconsin v. Yoder, 406 U.S. 205 (1972): The State’s interest in universal education
must be balanced against the fundamental rights of parents in the care, custody, control,
and religious upbringing of their children.

¢ Quilloin v. Walcott, 434 U.S. 246, 255 (1978): Due process rights were not violated
when a biological father’s rights regarding prevention of adoption were given less weight
than a married (neither biological nor adoptive) father who had responsibility for rearing
the child during the marriage, based on the best interests of the child standard. “We have
recognized on numerous occasions that the relationship between parent and child is
constitutionally protected.”

¢ Parham v.J.R.,422 U.S. 584, 602 (1979): Parents, in the care, custody, and control of
their children, retain a substantial role in the decision to commit their child, but the role is
not absolute; parents’ authority to seek commitment treatment is subject to an
independent medical judgment. “Our jurisprudence historically has reflected Western
Civilization concepts of the family as a unit with broad parental authority over minor
children.”

¢ Santosky v. Kramer, 455 U.S. 745 (1982) A parental rights termination proceeding
interferes with the fundamental liberty interest of parents in the care, custody and control
of their children, therefore parents must be provided with fair procedures of process.

* Washington v. Glucksberg, 521 U.S. 702, 720 (1997): assisted suicide case; “In a long
line of cases, we have held that...the ‘liberty’ specially protected by the Due Process
Clause includes the righ[t]...to direct the education and upbringing of one’s children,”
citing Meyer and Pierce.

III. CASES THAT FAVOR PARENTS’ FUNDAMENTAL RIGHTS TO DICTATE THE
CARE, CUSTODY AND CONTROL OF THEIR CHILDREN.

Federal Case law has concentrated its decisions related to children on a parent’s fundamental
right to control the upbringing of their children. The “interest of parents in the care, custody and
control of their children is perhaps the oldest fundamental liberty interest recognized by the
Supreme Court.” Troxel v. Granville, 530 U.S. 57, 65 (2000). A parent’s judgment regarding
their children is accepted without a court’s determination as to what would be in the best
interests of the child. Cases in Colorado that immediately followed Troxel adhered to this
precedent of avoiding interference with parents’ fundamental rights.




Troxel v. Granville, 530 U.S. 57 (2000). This case is the most contemporary assessment
of the interplay between grandparent visitation and parentsO fundamental rights. The
Court held that it must give special weight to parents® own determinations of what would
be in the best interests of their children, so as not to infringe upon a parentOs
fundamental rights in the care, custody, and control of their children.

In Troxel, paternal grandparents seek more visitations with their grandchildren than the
children’s mother would prefer. A Washington statute allows “any person” to petition for
visitation rights “at any time,” and a court is authorized to grant visitation whenever
“visitation may be in the best interest of the child.” Wash.Rev.Code Sec. 26.10.160(3)
(Supp. 1996). The issue before the court is whether Washington Statute Sec.
26.10.160(3), as applied to Granville, violates the Federal Constitution’s Due Process
clause under the Fourteenth Amendment by infringing on a mother’s fundamental liberty
interest to make decisions concerning the care, custody and control of her children.

The Court held that Washington Statute, Sec. 26.10.160(3), as applied to Granville, is “an
unconstitutional infringement on Granville’s fundamental right to make decisions
concerning the care, custody and control of her two daughters.” Troxel, 530 U.S. at 72.
The Court held that Washington’s statute is unconstitutional because it is “breathtakingly
broad,” allowing any person at any time to petition for visitation. Id. at 57. Furthermore,
the statute gives no deference, no “special weight,” to Granville’s determination of her
daughters’ best interests. Id. at 69. Thus, there is no protection of her fundamental rights
to the care, custody and control of her children. Id. In fact, in this case, Granville had the
burden to prove that visitation was not in the best interests of her children. Id. The Court
concluded that “if a fit parent’s decision of the kind at issue here becomes subject to
judicial review, the court must accord at least some special weight to the parent’s own
determination.”

The Court weighed its decision on a traditional foundation, again confirming that the
“Due Process Clause of the Fourteenth Amendment protects the fundamental right of
parents to make decisions concerning the care, custody and control of their children.”
Troxel, 530 U.S. at 66. But the Court declined to address “whether the Due Process
Clause requires all nonparental visitation statutes to include a showing of harm or
potential harm to the child as a condition precedent to granting visitation.” Id. at 58.

Justice Stevens, in his dissent, does not believe that a parent’s decision should be given
so much weight. He confirms that the Supreme Court has never held that a “parent’s
liberty interest...is so inflexible as to establish a rigid constitutional shield, protecting
every arbitrary parental decision from any challenge absent a threshold finding of harm.”
Id. at 87. Moreover, there is no support under the Supreme Court’s case law for
Washington’s Supreme Court to hold that the Federal Constitution requires a showing of
actual or potential harm before visitation may be granted over a parents’ objection. Id. at
86-87.



In re Custody of C.M., 74 P.3d 342 (Colo. App. 2002). In the first Colorado case to
applyTroxel the court followed the Supreme CourtOs lead, holding that biological parent
decisions regarding visitation must carry special vaignd significance. Additionally,

a parent does not have to prove that visitation would adversely affect their child.

Mother appeals a trial court order awarding visitation to the paternal grandmother.
Mother does not want to deny visitation, merely limit it. Mother has sole custody of the
children; Father’s parenting time was to be supervised by paternal grandmother. Father’s
parenting time was terminated with his substance abuse, but the court continued
grandmother’s visitation on the same schedule as Father’s parenting time.

The Court of Appeals, utilizing strict scrutiny as the proper standard of review, held the
Colorado Grandparent Visitation statute, C.R.S. § 19-1-117, constitutional on its face.
C.M., 74 P.3d at 344. Colorado statutes do not state that biological parents’ wishes
should be granted greater consideration, but the court does interpret, “based on well-
settled Colorado case law, that the biological parent’s decisions concerning grandparent
visitation must carry special weight and significance in the adjudication of the
grandparent’s petition. We read §19-1-117 as containing such a requirement.” Id. at 345.
Colorado’s Grandparent Visitation Statute is much more limited than the statute in Troxel
and “may be construed to embody the protections required by Troxel.” Id. Specifically,
it only applies to grandparents, visitation may only be petitioned for “if there is or had
been a child custody case or a case concerning the allocation of parental responsibilities.”
Id. The “parent need not prove that the grandparent visitation would adversely affect the
child.” Id. At this time, the best interests standard, though present, is construed in favor
of the parents; the standard “is subject to the presumption that the biological parent has a
first and prior right to custody.” Id. The visitation order is vacated to reexamine whether
Mother’s wishes were given special weight.

In re Petition of R.A., 66 P.3d 146 (Colo. App. 2002). The Grandparent Visitation
statute,CRS & 191-117, is deemed constitutional again; the case is remanded to
determine if the grandparent visitation statute is constitutional as applied to this case and
to determine if the magistrate gave special significance to the parentsOregsiiding
visitation.

Magistrate decreed adoption by the maternal aunt and uncle (Parents) and visitation by
the paternal grandparents. Parents moved for a declaratory judgment regarding the
constitutionality of C.R.S. § 19-1-117, facially and as it applied to them. District Court
upheld facial constitutionally of C.R.S. §19-1-117, but failed to address the challenge as
it applied to the Parents. Parents appeal.

The Court of Appeals held C.R.S. §19-1-117 constitutional on its face, but remanded to
determine the constitutionality of §19-1-117 as applied to the Parents because the district
court did not address this issue, and Magistrate did not have access to the recently
decided case of In re C.M., which established new standards. R.A. at 149, 151. On
remand the district court must determine if Magistrate gave special significance to the



Parents’ wishes; if Magistrate did not, then the district court shall vacate the visitation
portion of decree. Id. at 151.

Moreover, under equal protection scrutiny of §19-1-117, adoptive parents are not
similarly situated to biological parents. Id. at 150. (Another division of the Court of
Appeals negated this conclusion about adoptive parents in In the Matter of the Petition of

R.A. Jr).

In the Matter of the Petition of R.A., Jr., 121 P.3d 295 (Colo. App. 2005) certiorari
grantedOctober 3,2005. The court held the wishes of adoptive parents with regard to
grandparent visitation are entitled to as much weight as those of natural parents.
Furthermore, the mgistrate erred in failing to give special significance to parentsO
wishes.

Magistrate decreed adoption by the maternal aunt and uncle (Parents) and visitation by
the paternal grandparents. Parents moved for a declaratory judgment regarding the
constitutionality of C.R.S. § 19-1-117. District Court upheld facial constitutionality of
§19-1-117, but failed to address as it applied to Parents. Parents appeal in In re Petition
of R.A., above, and the Court of Appeals upheld the facial constitutionality of C.R.S.
§19-1-117, but remanded to the District Court to address the challenge as it applied to the
Parents, to determine whether Magistrate gave “special significance” to the parents’
wishes. The District Court vacated the visitation and remanded to Magistrate to
determine if Magistrate gave “special significance” to the parents’ determinations
regarding grandparent visitation. Magistrate reinstated the visitation and District court
adopted Magistrate’s order.

Regarding grandparent visitation, the “wishes of adoptive parents are entitled to the same
consideration as those of natural parents,” since the intent of §19-5-211(1) bestows the
same rights of natural parents and children to adoptive parents and children. R.A., Jr. at
298.

Furthermore, the Court of Appeals concluded neither Troxel nor In re Custody of C.M.
defined how to apply the “special weight” requirement. Id. The court looked to other
jurisdictions to determine how to apply “special weight.” Some courts think “it simply
alters the weighing process by which trial courts balance multiple factors related to a
‘best interests of the child’ analysis;” other courts “accord extreme deference to parental
wishes, do not question the parents’ underlying reasons, and override parental decisions
only for compelling reasons related to (1) the parents’ unfitness to make decisions
regarding the child’s welfare, or (2) the substantial harm to the child that...result[s] from
denial of grandparent visitation.” Id. The Court of Appeals prefers according extreme
deference to a parent’s wishes.

The Court of Appeals added an element to the holding in Troxel; that state interference
with parental rights requires proof that a fit parent’s exercise of parental responsibilities
poses actual or threatened emotional harm to the child that is “substantial” or



“significant”. Id. at 299. (This change is ultimately reversed by the Supreme Court of
Colorado in In the Matter of the Petition of Adoption of C.A., A Child).

Finally, the Court did not remand, even though remand is the accepted procedure when
an appellate court sets new standards, because the case had been remanded once, the
grandparents did not provide additional information, and there was not evidence of harm
of the type that would overcome a parents’ wishes.

IV. COLORADO STATUTES AND CASE LAW THAT RECOGNIZE A PARENT’S
WISHES, BUT FAVOR THE BEST INTERESTS OF THE CHILD WHEN
DETERMINING VISITATION.

Colorado is a “best interest of the child” state. In the Matter of the Petition for Adoption of C.A
137 P.3d 318 (Colo. 2006). The Children’s Code emphasizes “the paramount importance of
providing remedies that will further the best interests of the child.” L.A.G. v. People ine
A.A.G,912 P.2d 1385, 1391 (Colo. 1996). The General Assembly included the best interests of
the child standard as the basis for determining grandparent visitation. C.R.S. §19-1-117(1999).
Likewise, courts determine the allocation of parental responsibilities for other third parties in
accordance with the best interests of the child. C.R.S. §14-10-124(1.5)(2006). Though courts
afford special weight to the parents’ determinations regarding visitation, the Colorado case law
reflects that the best interests of the child is the overarching principle.

A. Colorado Statutes
Statutes designating visitation rights fall under two titles. The Uniform Dissolution of Marriage
Act (UDMA), title 14, pertains to grandparents and other third parties seeking an allocation of
parental responsibilities. The second statute designating visitation rights is the Children’s Code,
title 19, in which the provisions related to visitation apply exclusively to grandparents. Each title
relies on the best interests of the child to ascertain whether visitation is appropriate.

1. Uniform Dissolution of Marriage Act (UDMA):

a. Allocation of Parental Responsibilities: Section 14-10-123(1), C.R.S. (1999)
describes who may commence proceedings concerning allocation of parental
responsibilities. Specifically, proceedings for allocation of parental rights may be
initiated (a) by a parent; (b) a person other than a parent if the child is not in the
physical care of one of its parents; (c) a person other than a parent who has physically
cared for the child for six months or more if such action is commenced within six
months of termination of physical care; or (d) by a person who was granted custody
by the juvenile court in a dependency or neglect proceeding.

b. Allocation of parental responsibilities shall be determined in accordance with the best
interests of the child. C.R.S. §14-10-124(1.5)(b) (2006).

10



. When grandparents request parental responsibility under the UDMA, courts will -« _

consider evidence of grandparents’ prior child abuse or neglect when determining
parental responsibility. C.R.S. §14-10-123.3 (2004). Formatted: Bullets and Numbering
Children’s Code: -

Grandparent Visitation: Section 19-1-117, C.R.S. (1999) outlines the process Formatted: Bullets and Numbering

sought exclusively by grandparents for visitation rights. Grandparents only have
standing to seek visitation when there is or has been a child custody case, or a case
concerning the allocation of parental responsibilities relating to that child. Cases
concerning allocation of parental responsibilities include (a) a legal separation or
dissolution of marriage; (b) if legal custody of or parental responsibilities with respect
to the child have been granted to a party other than a parent or the child has been
placed outside of the home; or (c) if the grandparent’s child, the child’s parent, has
died. C.R.S. §19-1-117(1)(a)-(c). Grandparents may only seek visitation once every
two years, absent a showing of good cause. C.R.S. §19-1-117(3).

. Grandparent visitation shall be granted if the court finds that it is in the best interests
of the child to order visitation. C.R.S. §19-1-117(2). The grandparent visitation
order may be modified or terminated if it would serve the best interests of the child to
doso. CR.S. §19-1-117(4).

Subsequent orders granting or denying parenting time to the child’s parent shall not
affect the grandparent visitation order. C.R.S. §19-1-117(5).

. Noncompliance with a Grandparent Visitation Order: When a party fails to Ron Litvak!8/29/06 8:26 AM
comply with an existing grandparent visitation order, the Court reviews a verified Formatted: Bullets and Numbering

motion from the grandparent with visitation or the court’s own motion, and response
to the motion, to determine whether the noncompliance has been or is likely to be
substantial and continuing. The court may deny the motion, set the matter for a
hearing or order mediation. C.R.S. § 19-1-117.5(1) (1999). After a noncompliance
hearing, the court may issue orders in the best interests of the child. C.R.S. §19-1-
117.5(2).

Legal Custody by a Grandparent: When a grandparent requests legal custody of
their grandchildren or placement of their grandchildren in the grandparent’s home,
courts shall review grandparents’ past child abuse or neglect. C.R.S. §19-1-117.7

(2004).

Requests for Placement with Family Members: Section 19-3-605, C.R.S. (2005)
allows for relatives to request that displaced children be placed in their care. Court
may give preference in awarding legal custody of a child to grandparents if the court
finds no suitable natural or adoptive parent available and it is in the best interests of
the child. C.R.S. §19-1-115 (2004).

11



g. Following termination of parental rights, the court may give preference to a relative,
including grandparents, who makes a timely request and whom the court determines
is in the best interests of the child. C.R.S. §19-3-605(1). It is presumed that placing
siblings together is in the best interests of the child. C.R.S. § 19-3-605(2). Section
19-3-605(3)(a-h) states that the court may strongly consider several factors in
determining placement, including psychological ties formed by children, subsection
3(d).

A. Colorado Case Law
Colorado visitation cases rely on the best interests of the child as the basis for its holdings. The
best interests standard is incorporated into the grandparent visitation statute and the allocation of
parental responsibility statute utilized by third parties. Rather than focus solely on a parent’s
fundamental liberty interest to make decisions for the care of their children, Colorado courts take
the analysis a step further. Courts give special weight to parents’ wishes regarding visitation,
while also making their own determinations about whether visitation will serve the best interests
of the children.

¢ In the Matter of the Petition for Adoption of C.A., A Child, 137 P.3d 318 (Colo.
2006). This recent case estasiied the Colorado standard for issuance of grandparent

visitation under C.R.S. o 1B117 that adheres to the Obest interests of the childO intent
of the General Assembly and the due process Ospecial weightO and Ospecial factorsO
requirements of roxel v.Granville. There is a presumption in favor of parents for
determining grandparent visitation. Also, adoptive parentsO decisions regarding
visitation have the same special significance as those of biological parents. This case
navigated betweefundamental rights of parengndthe best interests of the child

involved. Though parents® wishes are given Ospecial weight,O the ultimate determination
of visitation is what would be in the best interests of the .chilalvever, the legal burden

on the grandparent i® establish, by clear and convincing evidence, that the parent is
not serving the best interests of the child and, also to establigledoyand convincing
evidence that a proposed schedule of visitation is in the best interests of the child.

C.A’s biological father died in 1994. C.A.’s mother, diagnosed with cancer, named
C.A.’s maternal Aunt and Uncle as C.A.’s guardians (Parents) in her will; mother died in
1997. In January 1999, Parents file a petition to adopt C.A. In March 1999, Paternal
Grandparents object to the adoption and request court ordered visitation. Parents want
sole discretion to determine visitation schedule. Magistrate granted the adoption and
ordered visitation.

The Supreme Court of Colorado held that the standard for issuance of a grandparent
visitation order under C.R.S. §19-1-117 that incorporates the General Assembly's "best
interests of the child" intent and the "special weight" and "special factors" requirements
of Troxel “requires (1) a presumption in favor of the parental visitation
determination; (2) to rebut this parental presumption, a showing by the
grandparents through clear and convincing evidence that the parental visitation
determination is not in the child's best interests; and (3) placement of the ultimate

12



burden on the grandparents to establish by clear and convincing evidence that the
visitation schedule they seek is in the best interests of the child. The court must
apply this standard in grandparent visitation cases, and, if it orders grandparent
visitation, it must make findings of fact and conclusions of law identifying those
‘special factors’ on which it relies.” C.A. at 319, bold font added. The Court also held
that “adoptive parents have the same right as natural parents in controlling the upbringing
of their child.” Id. at 326; R.A. 11, 121 P.3d 295, 298 (Colo. App. 2005).

The Colorado grandparent visitation statute, C.R.S. § 19-1-117, allows only grandparents
to petition for visitation when there is or has been a child custody case, or a case
concerning the allocation of parental responsibilities relating to the child, or when the
child’s parent (grandparent’s child) has died. C.R.S. §19-1-117(1) (2005). A visitation
determination must take into account the best interests of the child factors, which are not
specifically listed in the grandparent visitation statute, but rather, are found in C.R.S. §
14-10-124(1.5)(a)(I)-(XI). C.A.at 324. By adding the “best interests of the child”
standard to the grandparent visitation statute, the General Assembly intended courts to
have authority to impose visitation despite parental wishes; therefore there must be
something in Colorado’s interpretation that allows courts to override parents’ wishes as
long as such decisions are consistent with constitutional due process rights. Id. at 326.

The Court uses a clear and convincing evidence standard for termination of parental
rights cases to accord due process rights to parents, thus utilizing the same standard for
grandparent visitation cases will accord due process to parents here too. Id. at 327.

The Colorado Supreme Court reversed a portion of the Court of Appeals’ holding
because Troxel did not require a standard of significant or substantial emotional harm to
the child; it only required the court give “special weight” to the parental determination
and identify “special factors” upon which its grandparent visitation order is based. Id. at
325. Moreover, the Colorado Supreme Court disagreed with the Court of Appeals
standard that grandparents must prove parental unfitness. Id. at 326. Finally, the court
believed that the magistrate did not identify “special factors” to which he gave weight
when making his orders. Id. at 328.

The dissent, by Justice Coats, Eid joins, believes the magistrate’s visitation order adheres
to the due process rights of the parents. Additionally, the dissent protests the majority’s
rewriting the controlling statute because the legislature did not suggest the “clear and
convincing evidence” burden that the majority imposes.

In Re M.G., 58 P.3d 1145 (Colo. App. 2002). The special weight given to biological
parentsO decision regarding visitatidoes not extend to legal guardians® decisions
regarding visitation. Here the best interests of the child preclude a permanent adoption
in favor of protecting continued visitation with the other set of grandparents.

Father is serving a forty-year prison sentence for killing Mother. Maternal grandmother
has permanent custody of children; paternal grandmother has extended visitation time.
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Maternal grandmother seeks to adopt grandchildren and terminate Father’s parental
rights.

The court holds the Grandparent visitation statute, CRS § 19-1-117, is facially
constitutional. “[T]he presumption giving custodial preference to the biological parent
need not be accorded to a guardian.” M.G. at 1147.

The Court of Appeals reasoned, “nothing in Troxel required a trial court to defer to a
custodian’s wishes.” Id. In this case, Father’s parental rights were not terminated
because there was evidence that the children needed contact with their father and
visitation with paternal grandmother was in the best interests of the children.
Additionally, paternal grandmother would not be able to seek visitation rights if the
adoption were granted. See C.R.S. §19-1-117. A permanent situation was denied in
order to maintain grandparent visitation that was in the best interests of the children.

* InReNS.S., 821 P.2d 931 (Colo. App. 1991). Grandparent visitation rights terminate
upon a final adoption decree.

Parent-child relationships were terminated; children were placed with maternal
grandparents. The court granted maternal grandparents’ petition for adoption and
paternal grandparents were granted post-adoption visitation time.

Pursuant to CRS §19-1-117, the Court of Appeals held that the paternal grandparents do
not have any statutory or common law visitation rights after entry of a final adoption
decree. According to CRS §19-1-117(1)(b), a grandparent’s statutory right to visitation
“terminates automatically upon placement of the child for adoption or entry of a final
decree of adoption,” regardless of whether the adoption is by a stranger or a natural
relative. N.S. at 932.

Psychological Parents

There have been several cases in Colorado in which children become attached to nonparents.
These nonparents, including legal guardians and same-sex partners to name a few, are acting in
care giving roles. The court has consistently determined that the psychological bonds nonparents
develop with children in their care are in the best interests of the children to continue. Though
not all of these parents are specifically labeled as psychological parents their roles as caregivers
serve the best interests of the children and courts have determined that removal of their parental
or visitation rights would be damaging to the children involved.

* People v.Inre E.C. and A.C., 47 P.3d 707 (Colo. App. 2002). Though there is a
preference for children to be placed in the custody of grandparents or another relative, it
may be in the best interests of the child to remain in foster care in order to k#engt
family ties with relatives in Colorado.

Children were placed in foster care with the intent of reuniting with their Father after his
treatment plan. After sexual abuse allegations against Father, the intent for the children
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became termination of parental rights and adoption. Maternal uncle objected and
requested custody of the children as a less drastic alternative to termination, but later
withdrew his request. Paternal grandparents in Texas sought custody, but the trial court
kept placement with the foster home.

The Court denied the grandparents’ motion for custody of the children because
“placement with the foster parents in Colorado was for the purpose of strengthening
family ties and securing a potential relative placement within the State.” E.C. at 709.

Colorado law maintains “a preference, [not a requirement] for placement of a child with
an available and appropriate grandparent if it is in the child’s best interests.” Id.; see
C.R.S. §19-1-115(1), §19-3-605. Though there was evidence that a “loss of the
grandparents would be significant to the children,” the children had became attached to
the foster parents as psychological parents. E.C. at 710. The court seemed to recognize
the potential harm to the children of losing their psychological parents and the presence
of other relatives in Colorado as additional support for its decision to keep the children in
foster care.

In re the Interest of ELM.C., 109 P.3d 546 (2004). The threatened harm to the child
of losing a Opsycholazal parentO constituted a compelling state interest to intervene
and allow equal parenting between an adoptive mother and her former domestic partner.

Adoptive Mother (Clark) appeals the trial court’s award of joint parental responsibilities
to Mother’s former domestic partner (McLeod), neither a natural nor an adoptive parent.
Adoptive mother was the sole parent listed on the adoption papers, but both women
equally parented, shared the financial cost of supporting the child, and shared all
parenting decisions. The child bore each of their names.

The Court granted equal parental responsibilities to McLeod, a former domestic partner
(neither a natural nor an adoptive parent) on the basis that McLeod was the child’s
psychological parent, the child regarded McLeod as a parent almost from birth, the
child’s age (nine) and the risk of emotional harm to the child if McLeod terminated her
parenting relationship. The threatened harm to the child of losing this relationship
constituted a compelling state interest, allowing the court to intervene and amend
parenting time. Parental unfitness need not be found prior to interfering with the
parenting schedule.

The Court utilized a strict scrutiny standard to analyze whether §14-10-123 infringes on
parent-child relationships by allowing nonparents to seek parenting responsibilities.
ELM.C., at 552. “Non-parent” includes friends, relatives, grandparents, step-parents or
child care agencies,” basically those in a recent caregiver role. Id. at 554. Section 14-
10-123(1)(c) implements the legislature’s recognition of “psychological parenting” and
prevents unnecessary interference with the parent-child relationship by further limiting
the class of nonparents who may seek parental rights. Id. at 553. Psychological
parenting is “based on the importance of a child’s maintaining emotional attachments to
long-term, but legally unrelated, caretakers” and that custody determinations should
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“avoid harm arising from disruption of that relationship.” Id. at 559. Colorado has
defined a psychological parent as “someone other than a biological parent who develops
a parent-child relationship with a child through day-to-day interaction, companionship
and caring for the child.” Id.; see In re Marriage of Martin, 42 P.3d 75 (Colo. App. 2002).
Taking “physical care” of a child, as defined by §14-10-123(1)(c) as “the amount of time
a child has spent in the actual, physical possession of a non-parent and the psychological
bonds non-parents develop with children who have been in their physical possession and
control for a significant period of time,” permits a nonparent to seek parental
responsibilities. E.L.M.C., at 553. The “ability to marry the biological parent” and
“ability to adopt the subject child have never been and are not now factors in determining
whether the third party assumed parental status.” Id. at 551. Nothing in the statute
suggests that the non-parent’s petition be incident to dissolution of marriage, or parenting
time be exclusive of biological parents’.

In re Marriage of Ohr, 97 P.3d 354 (Colo. App. 2004). CRS ©1410-123 does not give
standing to a presumptive parent under the Uniform Parentage Act, UPA, to seek an
allocation of parental responsibilities; once determined not to be a legal parent nor a
qualifying party under ©14.0-123(1), a nonparent third party has no constitutional right
of visitation with the child. In this case, the nonparent is the biological parent of the
child.

Wife petitioned for dissolution of marriage from Husband three years after child was
born. Two months after dissolution was filed, Intervenor filed petition to establish his
paternity to child. The trial court determined that Intervenor was a “presumptive father”
based on genetic testing results that it was more than 99% probable that he was the father;
and Husband was a “presumptive father” because the child was born during the marriage
and Husband held the child out as his own. The trial court held that Husband was the
child’s legal father, but granted parenting time to Intervenor.

In paternity disputes during dissolution of marriage proceedings, the Uniform Parentage
Act (UPA) must be applied and the best interests of the child must be adhered to. The
court held that C.R.S. §14-10-123 does not give standing to a presumptive parent under
the UPA to seek an allocation of parental responsibilities; once determined not to be a
legal parent nor a qualifying party under §14-10-123(1), a nonparent has no constitutional
right of visitation with the child, even if the non-parent is the biological father of the
child. Ohr, at 358. With the trial court’s determination that Husband was the legal
father, Intervenor’s status as a presumptive father was terminated. When fatherhood is
“determined to reside elsewhere, a biological father has no constitutional right of
visitation or association with a child...the biological father is then a nonparent.” Id. at
357; see Michael H. v. Gerald D., 491 U.S. 110, 124 (1989). Since Intervenor is a
nonparent, neither a legal parent nor a qualifying parent under §14-10-123(1), he does not
have standing to seek visitation. Therefore the visitation already granted must be
reversed.

16



In re K.M.B., 80 P.3d 914 (Colo. App. 2003). When determining standing of nonparent
third parties in allocatio of parental responsibilities matters pursuant to C.R.S: 14
123, ©1410-123 (b) and (c) are independent of each other; nonparent may achieve
standing using either subsection.

After dissolution of marriage, Stepfather requests allocation of parenting time pursuant to
C.R.S. §14-10-123(1)(b), alleging that he was a nonparent and the child had been in
Grandmother’s temporary custody.

C.R.S. §14-10-123(1)(b) states that any nonparent has standing to seek parental
responsibilities as long as the child is not in the physical care of a parent. C.R.S. §14-10-
123(1)(b) creates an independent basis for standing for a nonparent, a basis independent
of §14-10-123(1)(c). The statute does not require the nonparent to have physical custody
of the child.

C.R.S. §14-10-123(1)(c) captures the legislature’s recognition of a psychological parent,
giving standing to any nonparent who had physical care of the child for at least six
months and filed an allocation of parental responsibility motion within six months of
ending their physical care of the child. Here, Stepfather was a nonparent and
Grandmother had custody of the children, therefore Stepfather has standing under CRS
§14-10-123(1)(b) since the “child is not in the physical care of one of the child’s
parents.”

Procedural Cases
In the Matter of D.C., 116 P.3d 1251 (Colo. App. 2005). This case addresses the
standing requirements under the grandparent visitation statute.

Maternal grandmother and step-grandfather seek visitation with their grandchildren. The
grandchildren reside with mother; mother and father never married. The trial court held
that the step-grandfather did not have standing under grandparent visitation statute and
step-grandfather did not challenge. Trial court held that it lacked jurisdiction to grant
grandmother visitation. Grandmother argues that she has standing because the two older
children do not reside with their father, this is not an “intact” family, and the statute
“forecloses visitation between grandparents and the children of unmarried parents.”

The grandparent visitation statute, C.R.S. §19-1-117, permits a grandparent to petition for
visitation “when there is or has been a child custody case or a case concerning the
allocation of parental responsibilities relating to that child” or the death of the
grandparent’s child. D.C. at 1253. Here, none of these three factors occurred, therefore
the statute does not provide standing to the grandmother.

In this case, Mother is attempting to limit visitation of maternal grandmother (her family)

and is not limiting visitation with Father’s family. The court will not deviate from the
statute’s clear meaning to address a mother’s limitation on visitation with her own family.
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In Re the Marriage of Villalva, 56 P.3d 1214 (Colo. App. 2002). Venue requirements
fornl91-117.

Upon divorce in Jefferson County in 1997, Mother has sole custody of the children;
Father has supervised parenting time. Mother moved to Denver County. After Father’s
death in 2000, paternal grandparents file a motion in the dissolution action in Jefferson
County to seek visitation pursuant to C.R.S. §19-1-117. Visitation was granted, and
mother now argues that the trial court lacked jurisdiction.

The requirement in C.R.S. §19-1-117(2) to submit a motion “to the district court for the
district in which the child resides” does not affect the court’s subject matter jurisdiction;
it is a venue provision subject to waiver. A request for grandparent visitation may be
tried in an existing dissolution action.

Courts have subject matter jurisdiction “if the case is one of the types of cases that the
court has been empowered to entertain by the sovereign from which the court derives its
authority.” Villalva at 1215. Grandparent visitation requests are the “general sort of
custody or related matter decided in the district courts.” Id. The court determined that
C.R.S. § 19-1-117(2) concerns venue, “the place of trial or the locality where an action
may be properly brought.” Id. As a venue provision, C.R.S. §19-1-117(2) is subject to
waiver. Since Mother did not object to venue within the twenty days after service of the
summons and complaint, her objection to venue is waived. (C.R.C.P. 98(e) and C.R.C.P.
12(b)(1-4)).

In the Matter of RM.S., 128 P.3d 783 (Colo. 2006). This case sets the standard for
judicial appointment of a guardian following objection to a testamentary appointment by
a person with care or custody of a minor child.

Parents die in murder suicide. Authorities put child in the care of maternal aunt and
uncle. Father’s will appoints paternal grandmother as guardian. Trial court granted
guardianship to paternal grandmother utilizing the harm standard, that Father’s will
controlled unless his appointment of a guardian causes harm or injury to the minor child.
The issue in this case is whether an objection under section 15-14-203(1), C.R.S.to a
parental testamentary appointment requires judicial appointment of a guardian based on
the best interests of the child standard.

The court held that when a judicial appointment is made subsequent to an objection to a
testamentary appointment by a person with care or custody of the child, the Court shall
determine guardianship pursuant to the best interests of the child standard, not a harm
standard. In the judicial appointment statute, C.R.S. § 15-14-204, the Legislature did not
utilize any standard for appointment of a guardian other than “best interest of the child,”
therefore the court will not attempt to create one. Parental intent is still a relevant factor
to be considered, but a parent’s testamentary appointment is not absolute if the court
determines that “a party with the care or custody of the minor is better suited to act as
guardian.” R.M.S. at 788.
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Guardianship procedure: A parent may appoint a guardian through testamentary
appointment, C.R.S. §15-14-202; or a court may appoint a guardian through judicial
appointment, C.R.S. §15-14-204. The testamentary appointee must (1) file acceptance of
the appointment, C.R.S. §15-14-202(4)(a); (2) give notice to any person with care or
custody of the minor child, C.R.S. §15-14-202(4)(b); (3) the notice must include a right
of the individual with care of the child to terminate the testamentary appointment by
filing a written objection, C.R.S. §15-14-202(5) and C.R.S. §15-14-203(1), and; (4)
petition the court to confirm their appointment, C.R.S. §15-14-202(6). An objection
automatically terminates the authority of the testamentary appointee, leaving no guardian,
requiring the court to judicially appoint a guardian. A judicial appointment of guardian
by the court must be in the “minor’s best interest.” C.R.S. §15-14-204(2). Additionally, a
temporary appointment of guardianship must be in accordance with the “best interest of
the minor.”
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